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SHORTCOMINGS 

- A purely positivist approach failed to provide an adequate 

tool for the understanding of Arab political regimes in 

crisis. 

- (Written) Constitutions and political institutions failed to 

provide adequate tool for Arab states’ governments to 

function. 

- ‘Semi-presidentialism’ as a constitutional category failed 

to capture the whole picture of the substantially unlimited 

rule of the president/leader. 

- Translated scholarship of Germany’s Weimer experience 

may not reflect the nuances of such a rich experience. 
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WHY THE WEIMER 

REPUBLIC?

- Since it was the first ‘semi-presidential’ experience with 

elected president, and a cabinet (which is headed by a 

chancellor that the President appointed), which needed 

the confidence of the parliament. 

- The constitutional debates that accompanied that first 

experience of constitutional democracy in Germany. 

- For the context the Weimar Constitution was drafted in, 

the constitutional institutions and rules it established, and 

the reasons and consequences of its demise. 
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THE WEIMAR AS A 

PARADIGM

- A paradigm, not a comparative case: Rather than finding 

new answers for old questions, the interest here is to 

stimulate new questions. 

- The expectation is that the ‘Weimar experience’ of the past 

will help re-direct the focus of constitutional debates in 

many Arab countries today. 

- The ‘Weimar experience’ may contribute to finding out 

alternative approaches to the understanding of Arab 

states’ constitutions and the institutions that characterize 

their political systems (and the crisis thereof). 
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THE WEIMAR 

EXPERIENCE

- The Weimar Constitution.

- In a pluralist / liberal context of a defeated nation. 

- Drafted by a law professor, with an eye on Germany’s past, without a clear vision of its 
future. 

- Establishing a republic with a constitutional reference to the people. 

- It includes democratic institutions, with controversy around the constitutional text, for its 
indeterminacy.  

- The Weimar Republic’s institutions. 

- Complicated interplay among the ‘parliament’, the ‘President’ and the ‘Government’. 

- Direct election of the president: referendum, “guardian of the constitution”, emergency 
powers, dissolving the parliament, etc.

- A government needs confidence of parliament but it is not the reflection of a political 
majority necessarily. President’s cabinets phenomenon. 

- The “Prussia Coup” of 1932.

- A (Paul von Hindenburg) president’s cabinet, under chancellor Franz von Papen, replaced 
the Prussian government (social democrats) and inserted himself in their place as a 
“commissar” responsible only to the President. 

- The case was brought in front of the German State Court. Opinions were divided. Keslen
supported the Prussian government. Schmitt represented the Reich government.

- The court decision was a failure. The government could not dismantle Prussia’s 
representative institutions, but Prussian government was left without power to take 
concrete actions. 
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CARL SCHMITT AND 

HANS KELSEN

- Both are excellent writers, with lots of translated scholarship 
but they are not representative of mainstream German law 
theoreticians. Their antagonism is remarkable, though.

- An apology for using Schmitt? Can one separate the theories 
from the theoretician? The scholarship from the scholar? 

- Methodological differences: How relevant a purely conceived 
Law to the real world, society and politics? Schmitt’s 
theoretical interest starts exactly where Kelsen asks lawyers 
to back off.

- Schmitt views: anti-liberalism, anti-individualism, anti-
pluralism, anti-parliamentism. Culmination in the theory of 
the compatibility of democracy with dictatorship. On the 
contrary, Kelsen dedicated much work on parliamentary 
democracy and the role of the judiciary, especially a 
specialized ‘constitutional court’, in judicial review. 

6



CONSTITUTIONAL 

DEBATES

First, it is often the case that many constitutional issues are indeed discussed and 
decided outside the realm of law, because they are considered political questions: 

 The foundational identity as a constitutional category? 

 “Who are the people?” Instead of: “Who represents them?”

Second, it is also often the case that a political system is considered and analyzed; then 
categorized and sub-categorized; depending on the kind of rules or institutions a 
specific political system formally adopts in the constitutional texts or applied by main 
constitutional actors: 

 The political system as a constitutional category?

 “Who really decides?” Instead of: “what are the rules?”

Finally, it is often the case that political system is discussed in terms of the “separation 
of powers” idea, without due consideration of the “check and balance” component: 

 Constitutional dictatorship as a democratic option? 

 Instead of “how can liberal democracy work?”, the question is: “whether liberal 
democracy at all?”.  
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