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Article 15 Communication submitted to the ICC Prosecutor concerning 

the ‘Deal of the Century’ 
 

 

Executive Summary 

 

• The Office of the Prosecutor should include within its investigation in the Situation in 

Palestine recent acts of senior US and Israeli officials related to the Proposed Peace Plan, 

the so-called ‘Deal of the Century’, whereby they seek to annex portions of the sovereign 

territory of the State of Palestine. 

 

• There is credible evidence that Donald Trump, Mike Pompeo, Jared Kushner and other 

senior US officials are complicit in acts that may amount to war crimes relating to the 

transfer of populations into occupied territory and the annexation of sovereign territory of 

the State of Palestine.  

 

• Trump, Pompeo, Kushner and others, together with Israeli leaders, including Benjamin 

Netanyahu, are engaged in a flagrant attack on international legality, on the rules-based 

international legal order, and on the principles enshrined in the Rome Statute of the 

International Criminal Court.  

 

• The Prosecutor of the International Criminal Court should issue a statement warning 

against possible violations of the Rome Statute of the International Criminal Court and 

indicating that she is closely monitoring the situation. 
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I. Introduction 

 

1. This Communication is submitted pursuant to Article 15 of the Rome Statute in order to 

provide the Office of the Prosecutor with relevant information concerning further alleged 

crimes in the State of Palestine that are related to those already identified by the Office as 

warranting investigation.  

 

2. The Communication is submitted by Professor William Schabas who has been instructed by 

individuals affected by the Proposed Peace Plan. These individuals are Palestinian citizens 

and residents of the West Bank. The Plan is entitled ‘Peace to Prosperity: A Vision to 

Improve the Lives of the Palestinian and Israeli People’. It has been presented as the ‘Deal of 

the Century’ by the United States in partnership with the Israeli authorities. The ‘Deal of the 

Century’ will have detrimental consequences for them and all persons who reside in 

Palestine.  

 

3. The Communication highlights how the ‘Deal of the Century’ is furthering and aggravating 

the crimes identified by the Office of the Prosecutor for investigation and giving rise to the 

commission of further crimes under the jurisdiction of the Court.1 

 

4. The Office of the Prosecutor is accordingly urged to include in its investigation an 

examination of the alleged crimes arising in association with the ‘Deal of the Century’ and 

the threatened annexation of territory of the State of Palestine. All senior US officials 

involved in designing, promoting and implementing the Proposed Peace Plan, together with 

the Israeli authorities who are adopting and taking active steps to implement the Plan, should 

be investigated pursuant to Article 12(2)(a) of the Rome Statute (territorial jurisdiction).  

 

5. There is reliable evidence in the public domain of the alleged complicity of Donald Trump, 

Mike Pompeo, Jared Kushner and other senior officials of the United States, in accordance 

with Article 25 of the Rome Statute, in war crimes relating to the unlawful transfer of 

populations into an occupied territory. International criminal liability for incitement, aiding 

                                                
1 ‘Donald Trump gives Israel the green light to annex occupied lands’, Economist, 30 January 2020. 
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and abetting, and conspiring to perpetrate war crimes defined in Article 8 of the Statute 

related to their plan to annex portions of the sovereign territory of Palestine to the State of 

Israel should form part of the Office of the Prosecutor’s investigation. There exists credible 

proof that they are part of a conspiracy, in association with Israeli leaders, including 

Benjamin Netanyahu, to perpetrate crimes within the jurisdiction of the International 

Criminal Court. 

 

6. Consideration should also be given to the crime of aggression which is one of the crimes 

within the jurisdiction of the Court listed in Article 5 of the Rome Statute. It declares that an 

‘act of aggression’ includes ‘any annexation by the use of force of the territory of another 

State or part thereof’. The State of Palestine has ratified the amendments to the Rome Statute 

that permit the exercise of jurisdiction over the crime of aggression. The limited 

jurisdictional framework may not permit the Court to prosecute acts of aggression on 

Palestine’s territory perpetrated by non-party States, as the exercise of that jurisdiction 

currently appears to be dependent upon Security Council authorisation. Nevertheless, the fact 

that States, whether or not they are parties to the Rome Statute, conspire to commit 

aggression should be a matter of profound concern to the International Criminal Court. At the 

very least, it is a relevant element to be taken into consideration by the Prosecutor in 

establishing priorities for her work and in assessing the gravity of any Situation. 

Furthermore, the Prosecutor ought to consider the application of Article 25(3)(d) which 

provides for criminal liability of a person who ‘[i]n any other way contributes to the 

commission or attempted commission of such a crime by a group of persons acting with a 

common purpose. Such contribution shall be intentional and shall either: (i) Be made with 

the aim of furthering the criminal activity or criminal purpose of the group, where such 

activity or purpose involves the commission of a crime within the jurisdiction of the Court’. 

The crimes that have been committed and that are likely to continue in violation of Article 

8’s prohibition of transfer of population into an occupied territory involve ‘a group of 

persons acting with a common purpose’ for ‘the commission of a crime within the 

jurisdiction of the Court’, namely, the crime of aggression. 
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II. Palestinians affected by the ‘Deal of the Century’ 

 

7. This Communication is submitted on behalf of Dr Ahmad Al-Khaldi, Dr Gassan Khaled, Dr 

Hasan M Masan and Dr Abderrahman F Zaidan. They are residents of the West Bank and 

Palestinian citizens directly affected by the ‘Deal of the Century’. 

 

8. Dr Ahmad Al-Khaldi was the Minister of Justice of the Palestinian National Authority from 

2006-2007.  He is also a former Professor of Constitutional Law at An-Najah University 

where he also acted as Dean of the College of Law. Dr Al-Khaldi played a role in the 

drafting of the permanent Palestinian Constitution.  He has a Ph.D. in Public Law, Political 

Systems and Constitutional Law from Cairo University in Egypt. 

 

9. Dr Gassan Khaled is a legal scholar with a Ph.D. and Master in Law who has taught at An-

Najah National University and Birzeit University Institute of Law.  He formerly worked as a 

Consultant at the Palestinian Ministry of Justice.  He is widely published in the area of 

international trade law. 

 

10. Dr Hasan M Masan and Dr Abderrahman F Zaidan are prominent Palestinian citizens. 
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III. The one-sided terms of the ‘Deal of the Century’ 

 

11. In January 2020, the United States Government proposed a plan to resolve the conflict 

between Israel and the State of Palestine.2 The Proposed Peace Plan was unveiled at a joint 

press conference held by President Donald Trump and Prime Minister Benjamin Netanyahu.3  

 

12. The Proposed Peace Plan is presented as a draft agreement between Israel and Palestine on 

key issues including the borders between Israel and Palestine, the status of Jerusalem, the 

issue of settlements, the position of refugees, and the recognition of Palestine’s statehood.   

 

13. Palestine has strongly objected to the Trump Administration’s proposals on each issue, and 

rejects the concessions the plan suggests the State of Palestine should make.  

 

14. It is a one-sided diktat that is linked to threats of imminent annexation of portions of the State 

of Palestine’s sovereign territory by Israel. 

 

i. Borders 

 

15. The Proposed Peace Plan includes a map designating borders between Israel and Palestine.4  

Land currently part of the Occupied Palestinian Territory would become part of the State of 

Israel. This proposal is unequivocally rejected by the State of Palestine. 

 

16. The Trump Administration’s Plan proposes that as much as 20% of what is currently the 

Occupied Palestinian Territory of the West Bank would be annexed by the State of Israel. 

According to the Plan, ‘[a]pproximately 97% of Israelis in the West Bank will be 

incorporated into contiguous Israeli territory’ and Israel ‘will not have to uproot any 

settlements, and will incorporate the vast majority of Israeli settlements into contiguous 
                                                
2 Peace to Prosperity: A Vision to Improve the Lives of the Palestinian and Israeli People, January 2020 
(https://www.whitehouse.gov/wp-content/uploads/2020/01/Peace-to-Prosperity-0120.pdf) [hereinafter Proposed 
Peace Plan]. 
3 See, for example, Trump unveils Middle East peace plan with no Palestinian support, The Guardian, 28 January 
2020 (https://www.theguardian.com/world/2020/jan/28/donald-trump-middle-east-peace-plan-israel-netanyahu-
palestinians). 
4 Proposed Peace Plan, p. 11. 
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Israeli territory. Israeli enclaves located inside contiguous Palestinian territory will become 

part of the State of Israel.’5  The plan declares that the ‘Jordan Valley, which is critical for 

Israel’s national security, will be under Israeli sovereignty’.6 

 

ii. Jerusalem 

 

17. Equally rejected by the State of Palestine is the Trump Administration’s proposed Plan to 

change the status of Jerusalem,7 despite the long-standing position of the UN Security 

Council and the General Assembly that the ‘geographic, demographic and historical 

character and status’ of Jerusalem shall not be altered.8   

 

18. In terms that remove Palestinian sovereignty over East Jerusalem, the Plan declares that 

‘Jerusalem will remain the sovereign capital of the State of Israel, and it should remain an 

undivided city’.9  Contending that the ‘State of Israel has been a good custodian of 

Jerusalem’,10 the Plan makes clear that Israel would have control of all of Jerusalem as the 

Trump Administration believes ‘having two separate security forces in one of the most 

sensitive areas on earth, would be a grave mistake’. The Plan therefore only affords access to 

‘sections of East Jerusalem located in all areas east and north of the existing security barrier’ 

as the State of Palestine’s capital but for which it has no sovereign control.11  In other words, 

promising Israel all of Jerusalem including the territory of East Jerusalem, the Plan suggests 

that the State of Palestine should instead make its capital in a neighbourhood outside of 

Jerusalem called Abu Dis which is on the other side of the barrier currently dividing the 

city.12 

 

                                                
5 Proposed Peace Plan, p. 12. 
6 Proposed Peace Plan, p. 13.  
7 Proposed Peace Plan, pp. 16-17. 
8 See A/RES/36/120(A-F) of 10 December 1980 and S/RES/476 (1980) of 30 June 1980. 
9 Proposed Peace Plan, p. 17. 
10 Proposed Peace Plan, p. 9. 
11 Proposed Peace Plan, p. 17. 
12 See, The Middle East Reacts to Trump’s ‘Deal of the Century’, The Cairo Review of Global Affairs, 30 January 
2020 (https://www.thecairoreview.com/tahrir-forum/the-middle-east-reacts-to-trump-deal-of-the-century/). 
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19. The terms of the Proposed Peace Plan in relation to the status of Palestinian residents in 

Jerusalem further reveal that the intent to unify Jerusalem under the control of Israel is a form 

of unlawful annexation.  The Plan provides details on the citizenship and residency status of 

‘Arab residents of Israel’s capital, Jerusalem’ after implementation of the Plan, 

demonstrating that the intent of the plan is effectively to incorporate all of Jerusalem into the 

State of Israel.13 

 

iii. Settlements 

 

20. In November 2019, the Trump Administration announced that it ‘no longer views settlements 

as inconsistent with international law’.14  This was a departure from the position taken by 

previous US administrations and contravenes a number of UN Security Council resolutions.15 

In 2004, the International Court of Justice found that Israel’s actions in relation to settlements 

were in violation of international law.16 

 

21. The Trump Administration’s Proposed Peace Plan sets out that Israel ‘will not have to uproot 

any settlements, and will incorporate the vast majority of Israeli settlements into contiguous 

Israeli territory. Israeli enclaves located inside contiguous Palestinian territory will become 

part of the State of Israel and be connected to it through an effective transportation system.’17 

 

iv. Palestinian State 

 

22. The Trump Administration’s Proposed Peace Plan takes the position that Palestine is not, and 

has never been, considered a State.  No acknowledgment is made in the Proposed Peace Plan 

of UN General Assembly Resolution 67/19 which ‘accord[ed] to Palestine non-member 

                                                
13 Proposed Peace Plan, p. 17. 
14 See, Israeli settlements remain ‘flagrant violation’ of international law, UN envoy tells Security Council, UN 
News, 20 November 2019 (https://news.un.org/en/story/2019/11/1051781). 
15 See for example S/RES/446 (1979) and S/RES/2334 (2016). 
16 International Court of Justice, Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory, Advisory Opinion, 9 July 2014, para. 120 (https://www.icj-cij.org/files/case-related/131/131-20040709-
ADV-01-00-EN.pdf). 
17 Proposed Peace Plan, p. 12. 
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observer State status in the United Nations’18 or General Assembly Resolution 3237 which 

gave observer status to the Palestine Liberation Organization.19 Palestine is now a State Party 

to many of the most important multilateral treaties dealing with human rights and other 

matters, and is a full member of inter-government organisations. 

 

23. The Proposed Peace Plan ignores the contextual reality of how Palestine has operated and 

continues to operate within the international community.  In doing so, the Proposed Peace 

Plan sets out a series of criteria that Palestine must fulfil in the coming years as a ‘predicate 

to the formation of a Palestinian State’.20	 

 

24. The Plan appoints the United States and Israel as the final arbiters of criteria deemed 

necessary for recognition of Palestinian statehood.  The criteria for statehood include vague 

requirements that Palestine implement ‘a governing system’, establish ‘financial institutions’, 

achieve ‘civilian and law enforcement control over all of its territory’, and ‘demilitarize[] its 

population’.21  With no indication of how the United States and Israel would scrutinise or 

judge Palestine’s progress, the plan further requires that Palestine ‘end[] all programmes, 

including school curricula and textbooks, that serve to incite or promote hatred or antagonism 

towards its neighbours, or which compensate or incentivize criminal or violent activity’ and 

includes an ambiguous catch-all provision that Palestine must also ‘compl[y] with all the 

other terms and conditions of this Vision’ as conditions for approval by the United States and 

Israel of its statehood.22 

 

25. The Peace Plan states that ‘[o]nce these measures are completed the United States will 

encourage other countries to welcome the State of Palestine as a full member in international 

organisations’.23  

 

                                                
18 A/RES/67/19, para. 2. 
19 A/RES/3237 (XXIX). 
20 Proposed Peace Plan, p. 34. 
21 Proposed Peace Plan, p. 34. 
22 Proposed Peace Plan, p. 34. 
23 Proposed Peace Plan, p. 35. 
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26. This aspect of the Proposed Peace Plan is obviously completely incompatible with the 

sovereign right of the people of Palestine to self-determination. The right to self-

determination is a jus cogens norm enshrined in the law of the United Nations. The Proposed 

Peace Plan amounts to treating Palestine as if it amounted to nothing more than a League of 

Nations mandate held by the United States and Israel or a United Nations-authorised trust 

territory, an anachronistic vision that has been consigned to the rubbish heap of history. In 

this respect, the Proposed Plan is no more than a contemporary form of colonialism. 

 

v. Refugees 

 

27. The Peace Plan has been criticised as insufficiently addressing the question of Palestinian 

refugees as a result of the conflict.  The Proposed Peace Plan addresses the issue of refugees 

with regard to both Palestinian and Jewish refugees, but with vastly different approaches to 

the two groups. For Palestinian refugees, the Proposed Peace Plan determines that ‘proposals 

that demand that the State of Israel agree to take in Palestinian refugees’ are unrealistic.24  

Instead, the Proposed Peace Plan suggests that for Palestinian refugees, ‘[t]heir Arab brothers 

have the moral responsibility to integrate them into their countries’.25  

 

vi. Response of Palestine  

 

28. It is reported that in advance of the unveiling of the ‘Deal of the Century’, the Palestinian 

leadership rejected the Proposed Peace Plan. In a press conference on 28 January 2020, 

Palestinian President Mahmoud Abbas responded bluntly by stating ‘we say a thousand 

times: “No, no, no, to the Deal of the Century”’.26 President Abbas further described the 

proposed plan as  ‘the culmination of the Balfour Declaration’.27 

 

                                                
24 Proposed Peace Plan, p. 31. 
25 Proposed Peace Plan, p. 31. 
26 See, for example, Palestinians Reject Trump Administration’s Middle East Peace Plan, Washington Post, 28 
January 2020 (https://www.wsj.com/articles/palestinians-reject-trump-administrations-middle-east-peace-plan-
11580240580). 
27 See, The Middle East Reacts to Trump’s ‘Deal of the Century’, The Cairo Review of Global Affairs, 30 January 
2020 (https://www.thecairoreview.com/tahrir-forum/the-middle-east-reacts-to-trump-deal-of-the-century/). 
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29. On 11 February 2020, President Abbas informed the Security Council of Palestine’s view of 

the proposed ‘Deal’, which eliminates ‘all the resolutions of the international legitimacy’. He 

stated: 

 

The broad rejection of this deal is the result of its unilateral positions and the fact that it 
flagrantly violates international legitimacy and the Arab Peace Initiative. It annuls the 
legitimacy of the Palestinians’ rights to self-determination, freedom and independence in 
their own State. It legitimizes illegality, settlements and the confiscation and annexation 
of Palestinian territories. I reaffirm that this deal or any part thereof cannot be considered 
an international reference for negotiations. This deal is a proactive Israeli-United States 
arrangement with a view to liquidating the Palestinian question. We have rejected it 
because it removes East Jerusalem from Palestinian sovereignty. That alone is enough for 
us to reject it. This deal confines our people and homeland in residential fragmented areas 
and leaves them without any control over the land, air and sea. It would put an end to the 
Palestinian refugees. It would definitely eliminate all bases for the peace process. It is 
tantamount to a rejection of all signed agreements based on the establishment of two 
States along the 1967 borders. This deal will not bring peace or stability to the region, 
and therefore we will not accept it.28 

 

30. Reports also detailed the reaction of Palestinians to the proposed deal. While the 

announcement of the plan led to protests in Palestine,29 Palestinians from the diaspora were 

quoted as describing the Proposed Peace Plan as: 

 

• ‘A slap in the face to Palestinians all over the world … It’s not really a deal for us, 
it’s sort of like an ultimatum.’ 
 

• ‘What they’re really proposing are these Bantustans, these small little pockets of 
Palestinians living in different parts of the West Bank,’ she said. ‘Moving individuals 
from their land over into these Bantustan, ghetto-style neighbourhoods.’ 

 
• ‘Many of us knew that this “deal” or more properly, this diktat, was going to follow 

the long held logic of various political parties in Israel: maximum land with minimum 
Arabs. And that’s the crux of the deal.’30 

 

                                                
28 S/PV.8717, 11 February 2020, p. 4 (Annex 2). 
29 See S/PV.8717, 11 February 2020, p. 3 (Annex 2).  See also, ‘Slap of the century’: Palestinian leaders vehemently 
reject Trump’s long-awaited Middle East peace plan, The Independent, 29 January 2020 
(https://www.independent.co.uk/news/palestine-israel-trump-middle-east-peace-plan-netanyahu-
a9307096.html#gsc.tab=0); Humiliating': Local Palestinians react to 'Deal of the Century', 660 News, 8 February 
2020 (https://www.660citynews.com/2020/02/08/humiliating-local-palestinians-react-to-deal-of-the-century/). 
30 Humiliating': Local Palestinians react to 'Deal of the Century', 660 News, 8 February 2020 
(https://www.660citynews.com/2020/02/08/humiliating-local-palestinians-react-to-deal-of-the-century/). 
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31. A statement from a member of the Fatah Revolutionary Council expressed the degree to 

which the plan was rejected from within Palestine, stating: ‘We are left with no choices but a 

new Intifada. The unacceptable conditions in the plan and the silence we receive from most 

of our Arab neighbours tie our hands and promote violence.’31 

 

32. However, in rejecting the Trump Administration’s proposed Plan, President Abbas made 

clear that ‘peace between the two Israeli and Palestinian peoples is still possible and 

achievable. … We are still committed to that peace as a strategic choice. This deal is not an 

international partnership. It has come from one State, with the support of another, to be 

imposed on the world and on international legitimacy, which is represented by hundreds of 

United Nations resolutions and dozens of Security Council resolutions.’32 

 

vii. Reaction of the International Community 

 

33. The international community widely condemned the Proposed Peace Plan.  Concerns about 

the terms of the Plan were strongly voiced by states at a UN Security Council meeting on 11 

February 2020, particularly over what President Abbas submitted were the Plan’s ‘unilateral 

positions and the fact that it flagrantly violates international legitimacy and the Arab Peace 

Initiative’.33  The importance of a deal grounded in international law and the position of the 

United Nations was highlighted: 

 

• UN Secretary General António Guterres stated that the ‘United Nations remains 
committed to supporting Palestinians and Israelis in resolving the conflict on the basis 
of the relevant United Nations resolutions, international law and bilateral 
agreements’.34 
 

• France stated that ‘a just and lasting peace hinges on respect for international law, 
compliance with all relevant Security Council resolutions. It must seek the 
establishment, alongside Israel, of an independent, viable and sovereign Palestinian 
State, within the framework of internationally agreed parameters. Those parameters 

                                                
31 ‘Slap of the century’: Palestinian leaders vehemently reject Trump’s long-awaited Middle East peace plan, The 
Independent, 29 January 2020 (https://www.independent.co.uk/news/palestine-israel-trump-middle-east-peace-plan-
netanyahu-a9307096.html#gsc.tab=0). 
32 S/PV.8717, p. 4 (Annex 2). 
33 S/PV.8717, (Annex 2). 
34 S/PV.8717, p. 2 (Annex 2). 
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are well known and have been endorsed on several occasions by the Council, most 
recently in resolution 2334 (2016).’35 

 
• China stated that it ‘has always believed that the relevant United Nations resolutions 

and international consensus on the two-State solution and the principle of land for 
peace constitute an important foundation for resolving the question of Palestine’.36 

 
• Tunisia acknowledged that ‘[t]ensions are rising in the region, the peace process is 

stalled and there have been attempts to depart from resolutions of international 
legitimacy and the fundamental parameters of the settlement that are the basis for 
comprehensive, lasting and just peace’.37 

 

34. Notes of the meeting also included a report from United Nations Special Coordinator for the 

Middle East Peace Process, Nickolay Mladenov, who set out the reaction of other 

international entities during the meeting including that the ‘European Union High 

Representative said that the proposal departs from “internationally agreed parameters”’ and 

that a ‘number of African Union member States also rejected the proposal during their recent 

summit’.38 His report also noted concern about statements from Israeli officials on the 

intention to annex portions of the West Bank, including settlements and the Jordan Valley, 

into the State of Israel, and the United States’ coordination in this regard and raised the UN 

Secretary General’s warnings against such ‘unilateral steps and plans for annexation’.39 

 

35. EU High Representative and Vice-President Josep Borrell issued a statement in February 

2020 that the ‘EU recalls its commitment to a negotiated two-State solution, based on 1967 

lines, with equivalent land swaps, as may be agreed between the parties, with the State of 

Israel and an independent, democratic, contiguous, sovereign and viable State of Palestine, 

living side by side in peace, security and mutual recognition – as set out in the Council 

Conclusions of July 2014’.40 

 

 

                                                
35 S/PV.8717, p. 13 (Annex 2). 
36 S/PV.8717, p. 14 (Annex 2). 
37 S/PV.8717, p. 10 (Annex 2). 
38 S/PV.8717, p. 3 (Annex 2). 
39 S/PV.8717, p. 3 (Annex 2). 
40 See, European Union won't recognize Israeli sovereignty over 'territories occupied since 1967', Arutz Sheva, 4 
February 2020 (http://www.israelnationalnews.com/News/News.aspx/275556). 
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viii. Statements of Israel and United States officials 

 

36. Despite these criticisms, officials from Israel and the United States praised the deal as ‘a 

great plan … that really would work’.41   

 

37. Responding to concerns from member States of the Security Council about the plan’s 

dismissal of long-standing resolutions and agreements which provided the parameters for 

achieving peace, the United States said ‘neither these debates nor these resolutions have 

resulted in a true and lasting peace. So with a record of failure this spectacular, it would be 

folly to suggest that this time was well spent and that what is needed now is more of the 

same. That is why President Trump has proposed a new vision for peace that poses a tangible 

challenge to the status quo.’42 

 

38. Israel’s representative to the United Nations echoed these sentiments in rebuking the UN 

resolutions and guidance, saying ‘President Trump’s takes a sane approach to solving this 

conflict. It understands that we have to try something different. Maybe it will work this time. 

The basis of the plan is the idea of achieving just and lasting peace between Israel and the 

Palestinians. However, what this plan does differently is refuse to accept the same out-of-

date concepts of previous peace plans.’43 

 

39. During the unveiling ceremony for the Plan, President Trump and Prime Minister Netanyahu 

revealed the steps the United States has taken to advance Israel’s position: 

 

• President Trump stated that ‘Under this vision, Jerusalem will remain Israel’s undivided 
– very important — undivided capital.  But that’s no big deal, because I’ve already done 
that for you, right? We’ve already done that, but that’s okay.  It’s going to remain that 
way. And the United States will recognize Israeli sovereignty over the territory that my 
vision provides to be part of the State of Israel.  Very important. And, crucially, the 

                                                
41 Trump announces overdue release of Middle East peace plan, DW, 24 January 2020 
(https://www.dw.com/en/trump-announces-overdue-release-of-middle-east-peace-plan/a-52132698). 
42 S/PV.8717, p. 12 (Annex 2). 
43 S/PV.8717, p. 9 (Annex 2). 
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proposed transition to a two-state solution will present no incremental security risk to the 
State of Israel whatsoever.’44 
  

• Prime Minister Netanyahu stated that ‘It’s a great plan for Israel.  It’s a great plan for 
peace.  Frankly, Mr. President, given all that you have already done for Israel, I’m not 
surprised.  You have been the greatest friend that Israel has ever had in the White 
House.  … Your historic decisions to recognize Jerusalem as Israel’s capital; to recognize 
Israel’s sovereignty over the Golan Heights; to reaffirm Israel’s legal claims in Judea and 
Samaria.’45 

 

40. Jared Kushner, special adviser to President Trump and key architect of the Proposed Peace 

Plan, acknowledged the close relationship the United States had with Israel in adopting the 

plan, saying ‘We are trying to make a deal with Israel. It will take us a couple of months to 

go through some of the land and to figure how we turn this into a technical map, this is a 

concept map.’46   

 

41. Notably, US Secretary of State, Mike Pompeo who was also central to the formulation of the 

plan, acknowledged that the plan might be ‘unexecutable’ and might not ‘gain traction’, 

given that the Proposed Peace Plan is  ‘a deal that only the Israelis could love’.47  

 

 

 

 

 

 

                                                
44 Remarks by President Trump and Prime Minister Netanyahu of the State of Israel in Joint Statements, 28 January 
2020 (https://www.whitehouse.gov/briefings-statements/remarks-president-trump-prime-minister-netanyahu-state-
israel-joint-statements/). 
45 Remarks by President Trump and Prime Minister Netanyahu of the State of Israel in Joint Statements, 28 January 
2020 (https://www.whitehouse.gov/briefings-statements/remarks-president-trump-prime-minister-netanyahu-state-
israel-joint-statements/). 
46 Kushner: “'Deal of the Century' map can be changed by Palestinians”, The Jerusalem Post, 3 February 2020 
(https://www.jpost.com/arab-israeli-conflict/kushner-deal-of-the-century-map-subject-to-change-616248). 
47 See, Pompeo: ‘Deal of the century “unexecutable”’, Middle East Monitor, 3 June 2019 
(https://www.middleeastmonitor.com/20190603-pompeo-deal-of-the-century-unexecutable/); Kushner: ‘Palestinians 
deserve self-determination but uncertain they can govern themselves’, Middle East Monitor, 3 June 2019 
(https://www.middleeastmonitor.com/20190603-kushner-palestinians-deserve-self-determination-but-uncertain-
they-can-govern-themselves/). 
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IV. The impact of the Proposed Peace Plan on crimes already being investigated by the 

OTP and the further unlawful actions that it causes and instigates 

 

42. The Proposed Peace Plan is relevant to the crimes that the Prosecutor has already identified 

for investigation and, moreover, may contribute to the commission of further violations of 

international law. The terms of the plan are currently being implemented by US and Israeli 

officials. These actions should be investigated by the OTP as part of the present Situation.  

 

43. The jurisdictional background to the Situation is well known. In a letter dated 31 December 

2014, President Mahmoud Abbas submitted to the International Criminal Court an Article 

12(3) Declaration which ‘recognize[d] the jurisdiction of the Court for the purpose of 

identifying, prosecuting and judging authors and accomplices of crimes within the 

jurisdiction of the Court committed in the occupied Palestinian territory, including East 

Jerusalem since June 13, 2014’.48 On 1 January 2015, the Article 12(3) Declaration was 

received by the Registrar of the Court.49  On 2 January 2015, the State of Palestine deposited 

an instrument of accession to the Rome Statute with the Secretary-General of the United 

Nations. On 7 January 2015, the President of the Assembly of State Parties welcomed 

Palestine’s accession to the Statute.50 As result of Palestine’s accession to the Rome Statute 

and the deposit of an Article 12(3) Declaration, on 16 January 2015 the Prosecutor of the 

Court opened a Preliminary Examination of the Situation in Palestine.51 

 

i. Crimes identified by the Office of the Prosecutor for investigation 

 

44. During the Preliminary Examination of the Situation in Palestine, the Office of the 

Prosecutor issued yearly reports on the progress of the Preliminary Examination.52 On 20 

                                                
48 Article 12(3) Declaration, 31 December 2013 (https://www.icc-cpi.int/iccdocs/PIDS/press/Palestine_A_12-3.pdf). 
49 Palestine declares acceptance of ICC jurisdiction since 13 June 2014, ICC Press Release, 5 January 2015 
(https://www.icc-cpi.int/Pages/item.aspx?name=pr1080). 
50 The State of Palestine accedes to the Rome Statute, ICC Press Release, 7 January 2015 (https://www.icc-
cpi.int/Pages/item.aspx?name=pr1082_2). 
51 The Prosecutor of the International Criminal Court, Fatou Bensouda, opens a preliminary examination of the 
situation in Palestine, ICC Press Release, 16 January 2015 (https://www.icc-cpi.int/Pages/item.aspx?name=pr1083). 
52 See, OTP Report on Preliminary Examination Activities 2015 (https://www.icc-cpi.int/iccdocs/otp/OTP-PE-rep-
2015-Eng.pdf); OTP Report on Preliminary Examination Activities 2016 (https://www.icc-
cpi.int/iccdocs/otp/161114-otp-rep-PE_ENG.pdf); OTP Report on Preliminary Examination Activities 2017 
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December 2019, the Office announced the conclusion of its Preliminary Examination into the 

Situation in Palestine stating that it is ‘satisfied that there is a reasonable basis to proceed 

with an investigation into the situation in Palestine, pursuant to article 53(1) of the Statute’. 

This conclusion is based on Prosecution’s finding of a reasonable basis to believe ‘war 

crimes have been or are being committed in the West Bank, including East Jerusalem, and 

the Gaza Strip’.53  

 

45. In its request to the Pre-Trial Chamber for a determination on the territorial jurisdiction of the 

Court, the Office of the Prosecutor set out in detail the crimes it found there was a reasonable 

basis to believe had been committed by Israel and which the OTP wished to investigate.54  

These included ‘a reasonable basis to believe that members of the Israel Defence Forces 

committed the war crimes of’:55 

 

• ‘intentionally launching disproportionate attacks in relation to at least three incidents 
under Article 8(2)(b)(iv);56  
 

• ‘wilful killing and wilfully causing serious injury to body or health’ under Articles 
8(2)(a)(i) and 8(2)(a)(iii) or Article 8(2)(c)(i);57  

 
• ‘intentionally directing an attack against objects or persons using the distinctive 

emblems of the Geneva Conventions’ under Article 8(2)(b)(xxiv) or Article 
8(2)(e)(ii);58 and 

 

                                                                                                                                                       
(https://www.icc-cpi.int/itemsDocuments/2017-PE-rep/2017-otp-rep-PE-Palestine_ENG.pdf); OTP Report on 
Preliminary Examination Activities 2018 (https://www.icc-cpi.int/itemsDocuments/181205-rep-otp-PE-ENG.pdf); 
OTP Report on Preliminary Examination Activities 2019 (https://www.icc-cpi.int/itemsDocuments/191205-rep-otp-
PE.pdf). 
53 Statement of ICC Prosecutor, Fatou Bensouda, on the conclusion of the preliminary examination of the Situation 
in Palestine, and seeking a ruling on the scope of the Court’s territorial jurisdiction, ICC Press Release, 20 
December 2019 (https://www.icc-cpi.int/Pages/item.aspx?name=20191220-otp-statement-palestine). 
54 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, paras. 94-96 (https://www.icc-
cpi.int/CourtRecords/CR2020_00161.PDF). 
55 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 94. 
56 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 94. 
57 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 94. 
58 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 94. 
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• ‘in the context of Israel’s occupation of the West Bank, including East Jerusalem, 
members of the Israeli authorities have committed war crimes … in relation … to the 
transfer of Israeli civilians into the West Bank since 13 June 2014’ under article 
8(2)(b)(viii).59 

 

46. In addition, although the Office of the Prosecutor did not make the determination that the 

information before it at this time creates a reasonable basis to believe that crimes were 

committed by Israel against protestors, the Office of the Prosecutor provided notification of 

its intention to further examine these acts during the investigation; stating that ‘the scope of 

the situation could encompass an investigation into crimes allegedly committed in relation to 

the use by members of the Israel Defence Forces of non-lethal and lethal means against 

persons participating in demonstrations beginning in March 2018 near the border fence 

between the Gaza Strip and Israel, which reportedly resulted in the killing of over 200 

individuals, including over 40 children, and the wounding of thousands of others’.60 

 

ii. Crimes effected and furthered by the Proposed Peace Plan  

 

47. It is important to highlight the Office of the Prosecutor’s analysis of the crime under Article 

8(2)(b)(viii) of ‘transfer, directly or indirectly, by the Occupying Power of parts of its own 

civilian population into the territory it occupies, or the deportation or transfer of all or parts 

of the population of the occupied territory within or outside this territory’.61   

 

48. As defined by the Elements of this crime, the establishment of settlements within the 

Occupied Palestinian Territory is in violation of Article 8(2)(b)(viii) if, within an armed 

conflict, Israel transfers ‘directly or indirectly, parts of its own population into the territory it 

occupies’ or if Israel were to ‘deport[] or transfer[] all or parts of the population of the 

occupied territory within or outside this territory’.62  The information available to it during its 

Preliminary Examination demonstrates the establishment of Israeli settlements within the 

                                                
59 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 95. 
60 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 96. 
61 Rome Statute, Article 8(2)(b)(viii). 
62 Elements of Crimes, Article 8(2)(b)(viii). 
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Occupied Palestinian Territory. There has been a ‘virtually constant rise in the number, 

population, and land area of the settlements for close to a half-century, often outpacing 

corresponding growth trends in Israel’.63 The Proposed Peace Plan is nothing more than a 

scheme to further this unlawful process and to consolidate the spoils of crimes already 

committed. 

 

49. As the Office of the Prosecutor has found that there exists a reasonable basis to believe that 

Israel has committed the war crime under Article 8(2)(b)(viii) of transferring its own 

population onto the territory it occupies, and that the Office of the Prosecutor will further 

examine this crime in its investigation, the Office of the Prosecutor should consider how the 

Proposed Peace Plan – the ‘Deal of the Century’ – impacts on the unlawfulness and gravity 

of these crimes. Leaders of the United States are its accomplices in this process. 

 

50. It is submitted that the Proposed Peace Plan is intended to overrule the consistent position on 

the illegality of the settlements under international law.  By including the incorporation of all 

settlements in the West Bank into the State of Israel as an integral term of the Proposed 

Peace Plan, it is seeking to legitimise the unlawful acts of establishing the settlements in the 

first place. The peace plan is in effect seeking to legitimise Israel’s unlawful conduct under 

international law. 

 

51. As noted above, both the Israeli leadership and the Trump Administration will be aware of 

the International Court of Justice’s Advisory Opinion which found that Israel’s actions in 

respect of the settlements were in violation of international law and must be halted: ‘[T]he 

information provided to the Court shows that, since 1977, Israel has conducted a policy and 

developed practices involving the establishment of Settlements in the Occupied Palestinian 

Territory … The Court concludes that the Israeli settlements in the Occupied Palestinian 

Territory (including East Jerusalem) have been established in breach of international law.’64 

                                                
63 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 88. 
64 International Court of Justice, Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory, Advisory Opinion, 9 July 2014, para. 120 (https://www.icj-cij.org/files/case-related/131/131-20040709-
ADV-01-00-EN.pdf). 
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The Proposed Peace Plan amounts to flagrant defiance of the legal guidance provided by the 

International Court of Justice. 

 

52. Several UN Security Council and General Assembly resolutions declare the settlements to be 

illegal under international law and condemn any further actions that advance the 

establishment of additional settlements or seek to change the status of the Occupied 

Palestinian Territory.  

 

53. The UN Security Council has, for example, issued the following determinations on the 

illegality of Israeli settlements and measures attempting to change the status of the Occupied 

Palestinian Territory: 

 

• UN Security Council Resolution 446 ‘Determines that the policy and practices of 
Israel in establishing settlements in the Palestinian and other Arab territories occupied 
since 1967 have no legal validity …  Calls once more upon Israel, as the occupying 
Power, to abide scrupulously by the 1949 Fourth Geneva Convention, to rescind its 
previous measures and to desist from taking any action which would result in 
changing the legal status and geographical nature and materially affecting the 
demographic composition of the Arab territories occupied since 1967, including 
Jerusalem, and, in particular, not to transfer parts of its own civilian population into 
the occupied Arab territories.’65 
 

• UN Security Council Resolution 452 found that ‘[c]onsidering that the policy of 
Israel in establishing settlements in the occupied Arab territories has no legal validity 
and constitutes a violation of the Fourth Geneva Convention relative to the Protection 
of Civilian Persons in Time of War of 12 August 1949’, the Security Council stated 
that it was ‘[d]eeply concerned by the practices of the Israeli authorities in 
implementing that settlements policy in the occupied Arab territories, including 
Jerusalem, and its consequences for the local Arab and Palestinian population’, and 
the Security Council called upon ‘the Government and people of Israel to cease, on an 
urgent basis, the establishment, construction and planning of settlements in the Arab 
territories occupied since 1967, including Jerusalem’.66 
 

• UN Security Council Resolution 2334 ‘[c]ondemn[s] all measures aimed at altering 
the demographic composition, character and status of the Palestinian Territory 
occupied since 1967, including East Jerusalem, including, inter alia, the construction 
and expansion of settlements, transfer of Israeli settlers, confiscation of land, 

                                                
65 S/RES/446 (1979), paras 1 and 3. 
66 S/RES/452 (1979), Preamble, p. 1. 
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demolition of homes and displacement of Palestinian civilians, in violation of 
international humanitarian law and relevant resolutions’.67  It also ‘[r]eaffirms that the 
establishment by Israel of settlements in the Palestinian territory occupied since 1967, 
including East Jerusalem, has no legal validity and constitutes a flagrant violation 
under international law’.68 

 

54. The UN General Assembly has condemned Israel’s illegal actions and highlighted the 

importance of abiding by the Advisory Opinion of the International Court of Justice and 

resolutions adopted by the Security Council and General Assembly on this matter, for 

example:  

 

• UN General Assembly Resolution 66/17 ‘reaffirm[ed] the illegality of the Israeli 
settlements in the Palestinian territory occupied since 1967, including East Jerusalem’ 
and reiterated its concern over, among other things, ‘the construction and expansion of 
settlements and the wall, acts of violence, vandalism and brutality committed against 
Palestinian civilians by Israeli settlers in the West Bank, the widespread destruction of 
public and private Palestinian property and infrastructure, [and] the internal displacement 
of civilians’.69 
 

• UN General Assembly Resolution 73/255 stressed ‘that the wall and settlements being 
constructed by Israel in the Occupied Palestinian Territory, including in and around East 
Jerusalem, are contrary to international law and are seriously depriving the Palestinian 
people of their natural resources, and calls in this regard for full compliance with the 
legal obligations affirmed in the 9 July 2004 advisory opinion of the International Court 
of Justice3 and in relevant United Nations resolutions’.70 

 

55. The Israeli authorities, along with the Trump Administration’s position, are squarely in 

violation of the UN Security Council’s consistent resolutions setting out the illegality of 

Israel’s actions in respect of the settlements and prohibiting any actions by Israel which aim 

to change the geographical character and status of the Occupied Palestinian Territory as 

violations of international law. 

 

56. In fact, the Trump Administration has expressly acknowledged its understanding that Israel’s 

settlement program has been found to be unlawful and announced that, despite the United 

Nations’ resolutions and the determination of the International Court of Justice, it would 
                                                
67 S/RES/2334 (2016), Preamble, p. 1. 
68 S/RES/2334 (2016), para. 1. 
69 A/RES/66/17. 
70 A/RES/73/255. 
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unilaterally change its position on the legality of the settlements, stating that it ‘no longer 

views settlements as inconsistent with international law’.71  This changed position accords 

with the Israeli Government’s view that the settlements are lawful, and that provisions under 

international humanitarian law, particularly Article 49 of the Fourth Geneva Conventions,72 

‘regarding forced population transfer to occupied sovereign territory should not be seen as 

prohibiting the voluntary return of individuals to the towns and villages from which they, or 

their ancestors, had been forcibly ousted. Nor does it prohibit the movement of individuals to 

land which was not under the legitimate sovereignty of any state and which is not subject to 

private ownership.’73  

 

57. The Peace Plan aims to legitimise these unlawful actions. It must be highlighted that Israel’s 

settlement program has a severe impact not only on Palestine’s sovereignty and governance, 

but also on the fundamental human rights and freedoms, including the right to self-

determination, of all Palestinians. A UN independent international fact-finding mission on 

Israel’s settlements found that ‘the right to self-determination of the Palestinian people, 

including the right to determine how to implement self-determination, the right to have a 

demographic and territorial presence in the Occupied Palestinian Territory and the right to 

permanent sovereignty over natural resources, is clearly being violated by Israel through the 

existence and ongoing expansion of the settlements’.74 

 

58. The Office of the Prosecutor has acknowledged, within its analysis of the potential crimes 

under the jurisdiction of the Court, that ‘Palestine’s viability as a State—and the exercise of 

the Palestinian people’s right to self-determination—have been greatly impaired by the 

                                                
71 See, Israeli settlements remain ‘flagrant violation’ of international law, UN envoy tells Security Council, UN 
News, 20 November 2019 (https://news.un.org/en/story/2019/11/1051781). 
72 Fourth Geneva Convention, Convention (IV) relative to the Protection of Civilian Persons in Time of War, 
Geneva, 12 August 1949, Article 49 provides that ‘Individual or mass forcible transfers, as well as deportations of 
protected persons from occupied territory to the territory of the Occupying Power or to that of any other country, 
occupied or not, are prohibited, regardless of their motive.’ 
73 Israeli Settlements and International Law, Israel Ministry of Foreign Affairs, 30 November 2015 
(https://www.mfa.gov.il/mfa/foreignpolicy/peace/guide/pages/israeli%20settlements%20and%20international%20la
w.aspx). 
74 Report of the independent international factfinding mission to investigate the implications of the Israeli 
settlements on the civil, political, economic, social and cultural rights of the Palestinian people throughout the 
Occupied Palestinian Territory, including East Jerusalem, A/HRC/22/63, 7 February 2013, para. 38 
(https://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-63_en.pdf). 
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expansion of settlements and the construction of the barrier and its associated regime in the 

West Bank, including East Jerusalem, which the international community has clearly and 

unequivocally considered contrary to international law’.75 

 

59. For these reasons, as noted above, the Office of the Prosecutor should, as part of its 

investigation, consider how the terms of the Proposed Peace Plan are a blatant attempt by the 

Israeli and US authorities to circumvent international law and avoid criminal responsibility 

for crimes committed within the jurisdiction of the Court. In doing so, both the United States 

and Israel are actively taking steps which they know will violate the fundamental human 

rights of all Palestinian citizens, including by challenging their right to self-determination, 

citizenship and freedom of movement within the Occupied Palestinian Territory. They are 

using the Proposed Peace Plan as a method of legitimising the commission of war crimes. 

They are a flagrant attack on international legality, on a rules-based international legal order, 

and on the principles enshrined in the Rome Statute of the International Criminal Court. An 

examination of these actions should be part of the Office of the Prosecutor’s investigation 

into the crimes committed within the Occupied Palestinian Territory. 

 

iii. The status of Jerusalem within the Proposed Peace Plan  

 

60. It is further requested that the Office of the Prosecutor examine within the context of its 

investigation how the terms of the Proposed Peace Plan concerning the status and 

characterisation of Jerusalem might constitute unlawful measures and affect the crimes 

investigated under Article 8(2)(b)(viii). 

 

61. As set out above, the Proposed Peace Plan purports to unify all of Jerusalem, including East 

Jerusalem, as ‘an undivided city’ so that all of ‘Jerusalem will remain the sovereign capital of 

the State of Israel’ under Israel’s sovereignty.76  The plan would wholly change the status of 

                                                
75 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s 
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 101. 
76 Proposed Peace Plan, pp. 9, 17. 
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East Jerusalem by, as noted by President Abbas, ‘remov[ing] East Jerusalem from Palestinian 

sovereignty’.77  

 

62. The Peace Plan seeks to legitimise the unlawful actions of changing the status of Jerusalem. 

Both the UN Security Council and General Assembly have consistently confirmed that the 

‘geographic, demographic and historical character and status’ of Jerusalem shall not be 

altered, and actions taken in this regard are to be considered unlawful.78 For example, when 

the Knesset passed a ‘Basic Law’ recognising the whole of Jerusalem as Israel’s capital city 

in 1980,79 much like is proposed in the Trump Administration’s current peace plan regarding 

Jerusalem becoming an ‘undivided city’ as Israel’s capital, both the General Assembly and 

Security Council found Israel’s actions to be ‘invalid’ and made clear that all ‘measures 

which have altered the geographic, demographic and historical character and status of the 

Holy City of Jerusalem are null and void’.80  As such, Israel was requested immediately to 

‘rescind all measures already taken and to desist forthwith from taking any action which 

would alter the status of Jerusalem’.81   

 

63. Even before the unveiling of the Proposed Peace Plan, the United States took steps towards 

changing Jerusalem’s status by recognising Jerusalem as Israel’s capital. Despite numerous 

UN resolutions prohibiting such action, President Trump declared ‘Today, we finally 

acknowledge the obvious: that Jerusalem is Israel’s capital’ and the White House announced 

that in addition to ‘recognizing Jerusalem as the capital of Israel’ it would also ‘officially 

open [the US] Embassy there’.82 

 

64.  Subsequently, in his remarks upon the unveiling of the Proposed Peace Plan, President 

Trump explicitly linked these steps to the Proposed Peace Plan’s aim of incorporating all of 

Jerusalem, including East Jerusalem, into the State of Israel, stating that ‘[u]nder this vision, 

                                                
77 S/PV.8717, p. 4 (Annex 2). 
78 A/RES/36/120(A-F) and S/RES/476 (1980). 
79 Basic Law: Jerusalem the Capital of Israel (5740 – 1980). 
80 S/RES/476 (1980), paras. 3-5. 
81 A/RES/36/120 (A-F), 10 December 1980; and S/RES/476 (1980), para. 4. 
82 President Donald J. Trump Keeps His Promise To Open U.S. Embassy In Jerusalem, Israel, White House Fact 
Sheets, 14 May 2018 (https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-keeps-promise-
open-u-s-embassy-jerusalem-israel/). 
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Jerusalem will remain Israel’s undivided – very important — undivided capital.  But that’s 

no big deal, because I’ve already done that for you, right? We’ve already done that, but that’s 

okay.  It’s going to remain that way.’83 The Office of the Prosecutor should consider whether 

President Trump’s claim that ‘[w]e’ve already done that’ amounts to admission of his 

complicity in crimes defined in Article 8 of the Rome Statute. 

 

65. In addition, it is important to examine how the terms of the Proposed Peace Plan affect the 

legal status of Palestinian individuals living within East Jerusalem, as the plan set out details 

on the citizenship and residency of ‘Arab residents of Israel’s capital, Jerusalem’ after 

implementation of the plan.84  By changing the status of East Jerusalem and incorporating it 

into the State of Israel as its capital, those Palestinian nationals who reside in East Jerusalem 

as part of the Occupied Palestinian Territory would effectively be removed from Palestinian 

territory and transferred onto the territory of Israel. 

 

66. It should be recalled that the elements of Article 8(2)(b)(viii) include ‘deporting or 

transferring all or parts of the population of the occupied territory within or outside this 

territory’.85 It is thus requested that the Office of the Prosecutor consider how these actions 

taken as a result of the Proposed Peace Plan should be investigated as part of the Office of 

the Prosecutor’s investigation of crimes committed under Article 8(2)(b)(viii) in that the aim 

of the plan to change the status of all of Jerusalem would also effectively change the status of 

Palestinian residents of East Jerusalem to displacement within the State of Israel.   

 

67. The Office of the Prosecutor is requested to examine both the actions of Israel to change the 

status of Jerusalem as well as the responsibility of those US officials who have planned, 

directed and encouraged these unlawful actions and by facilitating further steps unlawfully to 

incorporate Jerusalem into the State of Israel through the Proposed Peace Plan. 

 

                                                
83 Remarks by President Trump and Prime Minister Netanyahu of the State of Israel in Joint Statements, 28 January 
2020 (https://www.whitehouse.gov/briefings-statements/remarks-president-trump-prime-minister-netanyahu-state-
israel-joint-statements/). 
84 Proposed Peace Plan, p. 17. 
85 Elements of Crimes, Article 8(2)(b)(viii). 
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iv. The Proposed Peace Plan causes and incites further unlawful actions 

 

68. Furthermore, this Communication requests that in addition to examining how the terms of the 

Proposed Peace Plan impact the crimes already identified by the Office of the Prosecutor, the 

Office of the Prosecutor should also examine how the Proposed Peace Plan itself and its 

implementation constitute, and incite the commission of, further unlawful acts that fall within 

the jurisdiction of the Court. Current events demonstrate that Israeli officials, with the 

assistance of US officials, are taking proactive steps to commit further unlawful actions as a 

result of the terms laid out in the Proposed Peace Plan. These unlawful acts should be closely 

analysed by the Office of the Prosecutor as part of its investigation so that all those named 

herein as being responsible are investigated and charged, where there is sufficient evidence. 

 

69. It is noted that despite Israel’s representative to the United Nations stating that the ‘plan’s 

drafters themselves have said that the plan is only a suggestion — a tool for the sides to use 

in their negotiations’,86 recent events have revealed concrete steps being taken by the Israeli 

and US authorities to implement certain aspects of the Proposed Peace Plan by looking to 

incorporate all settlements within the West Bank into the State of Israel and to alter the 

borders of Palestinian and Israeli territory in the West Bank – thus changing the character 

and status of the Occupied Palestinian Territory.87  Reports have indicated Israel’s new 

Parliament discussed its intention to move forward with annexation, and Israel’s Minister of 

Defence has taken steps to prepare the armed forces to forcibly to annex parts of the West 

Bank.88 

 

70. Israel’s reported preparations directly resulted in President Abbas holding emergency 

meetings with Palestinian leadership; culminating in his recent announcement that: ‘The 

Palestine Liberation Organization and the State of Palestine are absolved, as of today, of all 

                                                
86 S/PV.8717, p. 9 (Annex 2). 
87 Proposed Peace Plan, pp. 12, 13. 
88 Gantz tells Israeli Army to step up preparations in West Bank ahead of possible annexation, 2 June 2020 
(https://www.cnn.com/2020/06/02/middleeast/israel-gantz-army-west-bank-annexation-intl/index.html). 
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the agreements and understandings with the American and Israeli governments and of all the 

obligations based on these understandings and agreements, including the security ones.’89 

 

71.  President Abbas set out that the Palestinian Authority’s decision to cut ties and cooperation 

with Israel comes ‘in light of the newly sworn-in Israeli government contemplating 

annexation of parts of the occupied West Bank’.90   

 

72. Further, in submissions to the Court by the Government of Palestine which aimed at 

providing the Court with the context and background of President Abbas’s statement, 

Palestine emphasised that ‘Israel’s planned annexation would violate the UN Charter and 

peremptory norms of international law’,91 and would constitute the commission of new 

crimes under the jurisdiction of the Court.92 

 

73. However, it is important to note the Government of Palestine’s submissions to the Court 

about the effect of Israel’s plans to annex parts of the Occupied Palestinian Territory on the 

Court’s jurisdiction over past and future crimes. Palestine made its position clear that should 

Israel move forward with its plans, ‘occupation (and annexation) have no bearing or effect 

upon the sovereignty – including jurisdictional – of the occupied State”, and “does not alter 

the legal principles applicable to the territory in question’.93  Palestine has emphasised that 

any steps by Israel to annex parts of the Occupied Palestinian Territory would constitute 

crimes before the Court,94 and should this annexation be accomplished, ‘[a]nnexation by 

                                                
89 Palestinian President Abbas: Accords Signed with Israel and the U.S. are Void, The National Interest Foundation 
(https://secureservercdn.net/50.62.194.30/685.9fb.myftpupload.com/wp-content/uploads/2020/05/Palestinian-
Presidents-Announcement.pdf?mc_cid=9dc7cc56c0&mc_eid=7d78a8d02c). 
90 Palestinian President Abbas: Accords Signed with Israel and the U.S. are Void, The National Interest Foundation 
(https://secureservercdn.net/50.62.194.30/685.9fb.myftpupload.com/wp-content/uploads/2020/05/Palestinian-
Presidents-Announcement.pdf?mc_cid=9dc7cc56c0&mc_eid=7d78a8d02c). 
91 Situation in the State of Palestine, The State of Palestine’s response to the Pre-Trial Chamber’s Order requesting 
additional information, ICC-01/18-135, 4 June 2020, para. 8. 
92 See, Situation in the State of Palestine, The State of Palestine’s response to the Pre-Trial Chamber’s Order 
requesting additional information, ICC-01/18-135, 4 June 2020, paras. 10, 11.  
93 See, Situation in the State of Palestine, The State of Palestine’s response to the Pre-Trial Chamber’s Order 
requesting additional information, ICC-01/18-135, 4 June 2020, paras. 21, 25. 
94 Situation in the State of Palestine, The State of Palestine’s response to the Pre-Trial Chamber’s Order requesting 
additional information, ICC-01/18-135, 4 June 2020, paras. 8, 10, 11. 
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Israel would … have no bearing on the jurisdiction of the Court’.95 In short, the Court would 

be capable of investigating and prosecuting those most responsible for the crimes committed 

by Israel should it move forward with the annexation. 

 

74. It is clear that the dramatic escalation of Israel’s unlawful actions with preparations to 

illegally annex parts of the West Bank, and the political fallout resulting between Israel and 

Palestine, highlight the importance of investigating this manner without delay. It is thus 

requested that the Office of the Prosecutor examine how aspects of the Proposed Peace Plan 

are being unilaterally implemented despite the fact that Palestine has wholly rejected its 

terms.96 

 

75. UN officials have specifically warned against such unilateral actions when reports indicated 

that following the release of the plan, Israeli officials intended to capitalise on the terms of 

the Proposed Peace Plan to unilaterally move forward with the unlawful annexation detailed 

in the plan even without Palestine’s agreement.  For example, UN Special Coordinator for 

the Middle East Peace Process, Nickolay Mladenov, explained that ‘[f]ollowing the release 

of the United States proposal, senior Israeli officials vowed to unilaterally annex large 

portions of the West Bank, including all Israeli settlements and the Jordan Valley’.97  

Mladenov went on to note US officials’ support of Israel’s intended actions by ‘announc[ing] 

that it will establish a joint committee with Israel to produce a more detailed version of the 

conceptual maps included in the proposal, which would in turn allow it to recognize an 

Israeli decision to apply its laws in specified areas in the West Bank’.98  In response, 

Mladenov reminded the Security Council, including the US’s representative to the Security 

Council, that the UN ‘Secretary-General has consistently spoken out against unilateral steps 

and plans for annexation. Such steps, including the possible annexation of territory in the 

West Bank or similar moves, would have a devastating impact on the prospects for a two-

                                                
95 Situation in the State of Palestine, The State of Palestine’s response to the Pre-Trial Chamber’s Order requesting 
additional information, ICC-01/18-135, 4 June 2020, para. 26. 
96 See, for example, Trump's Middle East 'Peace Plan' Is a Step Towards Institutionalising Apartheid, TNI, 10 
February 2020 (https://www.tni.org/en/article/trumps-middle-east-peace-plan-apartheid); President Trump's Peace 
Plan Is the Latest in a Century of Outrageous Deals for the Palestinians, Time, 31 January 2020 
(https://time.com/5774722/trumps-plan-outrageous-palestinians/). 
97 S/PV.8717, p. 3 (Annex 2). 
98 S/PV.8717, p. 3 (Annex 2). 
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State solution. They would close the door to negotiations, have negative repercussions across 

the region and severely undermine opportunities for normalization and regional peace.’99 

 

76. Similarly warning of the risks which unilateral action would have of instigating conflict and 

jeopardising the ability to restart the peace process, the United Kingdom’s representative to 

the UN stated before the UN Security Council that:  

 

Let me be clear: unilateral action by either party is unacceptable. The United Kingdom 
Government, including our Foreign Secretary, most recently in his statement on 31 
January, has made clear our serious concern about reports of possible moves towards 
annexation of parts of the West Bank by Israel. I have said in the Council before, and I 
repeat, that any such unilateral moves would be contrary to international law and 
damaging to renewed efforts to restart peace negotiations.100 

 

77. It is submitted that these developments demonstrate how the terms of the Proposed Peace 

Plan are not only currently inciting unlawful conduct by Israeli officials, but also how they 

are instigating and encouraging further acts which are illegal and in violation of international 

law.  In examining these allegations, the Office of the Prosecutor should record how Israel’s 

actions in direct violation of international humanitarian law, the decision of the International 

Court of Justice and the resolutions of the UN General Assembly and Security Council have 

been disregarded and violated through steps to implement the proposed annexation of the 

West Bank in line with Israel’s unlawful settlement program. 

 

78. In addition, and as noted above, this Communication submits that those US officials 

responsible for developing and promoting the terms of the Trump Administration’s Proposed 

Peace Plan, including all of the provisions that legitimise the unlawful settlements through 

annexation into the State of Israel, should be included in the Office of the Prosecutor’s 

investigation because there is evidence that they are facilitating, aiding and abetting, and 

inciting the commission of war crimes under the jurisdiction of the Court, and in particular 

under Article 8(2)(b)(viii).  Although the United States is not a State Party to the Rome 

                                                
99 S/PV.8717, p. 3 (Annex 2). 
100 S/PV.8717, p. 20 (Annex 2). 
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Statute, in accordance with Article 12(2)(a) of the Rome Statute101 any actions taken by its 

officials which directly contribute to crimes committed in the territorial jurisdiction of the 

Court within the Occupied Palestinian Territory can still be included in the Office of the 

Prosecutor’s investigation. In other investigations and preliminary examinations, the 

Prosecutor has indicated her willingness to consider so-called ‘effects jurisdiction’, by which 

acts perpetrated outside the territory of a State Party but that have effects on its territory fall 

within the jurisdiction of the Court, regardless of the nationality of the alleged perpetrators. 

 

79. The Office of the Prosecutor should issue a statement confirming that it is monitoring the 

situation of the potential annexation of parts of the West Bank in accordance with its 

mandate to investigate any crimes within the jurisdiction of the Court occurring within ‘the 

occupied Palestinian territory, including East Jerusalem since June 13, 2014’.102  Such a 

statement would be consistent with the Office of the Prosecutor’s actions in response to 

reports that crimes may be committed in other Situations before the Court, such as in 

Burundi,103 or Libya.104 A public statement by the Prosecutor confirming her interest in this 

area might also contribute to deterrence, which is one of the main purposes of the Rome 

Statute. 

 

80. In fact, the Office of the Prosecutor has previous issued such a statement regarding the 

deteriorating situation and violence in Gaza in March 2018 in which the Office of the 

Prosecutor ‘remind[ed] all parties that the situation in Palestine is under preliminary 

examination by my Office’ and that ‘any new alleged crime committed in the context of the 
                                                
101 Rome Statute, Article 12(2)(a) provides that ‘In the case of article 13, paragraph (a) or (c), the Court may 
exercise its jurisdiction if one or more of the following States are Parties to this Statute or have accepted the 
jurisdiction of the Court in accordance with paragraph 3: (a) The State on the territory of which the conduct in 
question occurred or, if the crime was committed on board a vessel or aircraft, the State of registration of that vessel 
or aircraft.’ 
102 Article 12(3) Declaration, 31 December 2013 (https://www.icc-cpi.int/iccdocs/PIDS/press/Palestine_A_12-
3.pdf). 
103 Statement of the Prosecutor of the International Criminal Court, Fatou Bensouda, regarding the worsening 
security situation in Burundi, Press Release, 6 November 2015 (https://www.icc-cpi.int//Pages/item.aspx?name=otp-
stat-06-11-2015); Statement of the Prosecutor of the International Criminal Court, Fatou Bensouda, regarding the 
recent pre-election violence in Burundi, Press Release, 8 May 2015 (https://www.icc-
cpi.int//Pages/item.aspx?name=OTP-STAT-150508). 
104 Statement of ICC Prosecutor, Fatou Bensouda, in relation to the escalation of violence in and around Tripoli, 
Libya, Press Statement, 16 April 2019 (https://www.icc-cpi.int/Pages/item.aspx?name=190416-otp-stat-libya); ICC 
Prosecutor, Fatou Bensouda, condemns recent violence in Benghazi, Libya, Press Release, 26 January 2018 
(https://www.icc-cpi.int/Pages/item.aspx?name=180126-otp-stat). 
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situation in Palestine may be subjected to my Office's scrutiny’ including  ‘events of the past 

weeks and to any future incident’.105 

 

81. The current situation concerning Israel’s expressed intention to unlawfully annex parts of the 

West Bank, and the resulting deterioration of diplomatic cooperation and channels between 

Israel and Palestine, is a classic example of when the Office of the Prosecutor could issue a 

statement reminding all parties, including any party not a member of the Rome Statute but 

which might directly participate in potential unlawful measures within the jurisdiction of the 

Court, that the Office of the Prosecutor is actively monitoring the situation and has the ability 

to investigate any crimes committed. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
105 Statement of the Prosecutor of the International Criminal Court, Fatou Bensouda, regarding the worsening 
situation in Gaza, Press Release, 8 April 2018 (https://www.icc-cpi.int/Pages/item.aspx?name=180408-otp-stat). 
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V. Conclusion 

 

82. In light of information provided in this Communication, the Office of the Prosecutor is 

requested to include in its investigation in the Situation of Palestine a review of the Trump 

Administration’s Proposed Peace Plan and how the terms of the plan aggravate and impact 

the crimes that the Prosecutor has already identified for investigation, and result in and incite 

the commission of further offences under the ICC Statute. 

 

83. There is compelling evidence that the design and implementation of the Proposed Peace Plan 

by the US and Israeli officials named herein, acting in concert, has furthered the crimes 

already identified by the Office of the Prosecutor and is leading to the commission of further 

offences. All of these officials at the highest levels who have been involved in designing, 

promoting and implementing the Proposed Peace Plan should be investigated and where 

there is sufficient evidence, charged for the crimes within the ICC’s jurisdiction. 
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